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STATE OF CONNECTICUT
DEPARTMENT OF ENVIRONMENTAL PROTECTION

October 15, 2002

Mr. Gene H. Muhlherr, Jr.
Islander East Pipeline Company, LLC
454 East Main Street, Rte. 1
Bran ford, CT 06405

Dear Mr. Muhlherr:

I am writing in response to your request for a federal coastal zone management consistency

detelmination, received on April 15, 20021 regarding applications you have submitted to the Feder~II
Energy Regulatory Conmlission (FERC) and the US Am1y Corps of Engineers (ACOE) to authorize
the installation of a natural gas pipeline through Branford, CT and extending to Long Island. NY.
You submitted a request to FERC for a Certificate of Public Convenience and Necessity (Docket No.
CPOl-384-000) under section 7(c) of the Natural Gas Act and submitted a permit application to the
ACOE pursuant to Section 10 of the Rivers and Harbors Act and Section 404 of the Clean Water Act
(Application No.200103091). Federal consistency is required for both federal pe~ts by Section
307 of the Coastal Zone Management Act of 1972, as amended, Subpart D of 15 CFR 930 and
Section II, Part VII(C) of State of Connecticut Coastal Management Program and F~aJ
Environmental Impact Statement.

Pursuant to the Coastal Zone Management Act Federal Consistency Regulations, IS CFR 930. uny
federal license orpennit activity affecting any coastal use or resource must be conducted in a manner
consistent with the enforceable policies of any affected State's fede~ly-approved Coastal Zone
Management Program (CZMP). The Connecticut Department of Environmental Protection
(Department) has detennined that the activities, as proposed, are inconsistent with Connecticut's
federally-approved CZMP and that at least one viable alternative exists which would reduce the
environmental impacts of the proposed work. Therefore, the Department hereby objects to your
consistency detennination in accordance with 15 CFR 930.63 and to the issuance of the federal
permits for the proposed work.

Please note that this letter relates only to your request for federal consistency and does not apply to
applications 5ubmitted by Islander Ea..~t Pipeline Company, u.c and pending before the Department
for a Structures, Dredging & Fill and Tidal Wetlands pennit and for a Section 401 Water Quality
Certificate.

Project Summarv
The proposed pipeline installation consistS of upgrading existing interstate natural gas pipeline
facilities in the upland areas of Cheshire, North Haven, East Haven, North Branford and Branford

lDespite previous correspondence from the Depanmenl challenging the date of receipt of the consistency
determination request, the Department will deem the concurrence request to have been received on April
15, 2002 in the form of a letter from Megan Brown of TRC. so as not to devote significant resources to a

procedUl'al issue.

( Prlated OD Recyeled Paper )

79 Elm Street. Hartford. CT 06106 .5127

bttp:lldep.ltate.Ct.QI
All E9UQI Oppo"""", Employe,
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as well as the following proposed actjvities withjn the coastal area of the Town of Branford and
within Long Island Sound:

a.) placement of an at-grade 24.. dialneter pipeline within a number of small wetland areas
both inland and tidal;

b.) installation of a sub-grade 24" diameter pipeline at Juniper Point utilizing the horizontal
directional drilling (HDD) method to a point approximately 3500 feet offshore in Long
Island Sound;

c.) excavation of a 20' deep x 250' wide x 300' long clamshell dredging exit-pit for the
HDD~instalIed pipeline and sidecasting/stockpiling of such sediment within a 65. area on
three sides of such pit;

d.: installation of illuminated navigation warning signage placed atop temporary timber piles
along the route where sediment is stockpjled below the waterline;

e.) installation of a sub-grade 24" diameter pipeline by clamshell bucket dredge to create a
5' deep x 50' wide x 5808' long trench from the ImD exit-pit to a location at
approximately milepost 12 and sidecasting/stockpiling of such sediment over 60'
extending from the trench; and

f.) installation of a sub-grade 24~~ djameter pipeline by utilizing a sub-sea plow which creates
a 5' deep trench x 25) wide at the top of slope and sidecasts sediment mounds
approximately 25' wide on either side, for approximately 9 miles from milepost 12 to the
state line between Connecticut and New York;

Applicable Statutes and Resource Considerations
Due to the extensive and geographically wide-ranging scope of the proposed work, a nwnber of the
enforceable po]icies of the State's federally-approved Coastal Zone Management Program (CZMP)
are applicable. The coastal resources which are in close proximity to the proposed work include:
coastal waters, nearshore waters, offshore waters, islands, rocky shorefront, shellfish concentration
areas. tidal wetlands, and general resources, as defined in Connecticut General Statutes (cas)
section 22a-93(7). Each of these resources is associated with a set of con-esponding statutorial
resource policies that are enforceable policies of Connecticut's Czrv'fP .cas section 22a.92. In
addition, specific coastal resources use policies (cas section 22a-92) and adverse impacts (cas
section 22a-93(15» are identified in the Connecticut Czrv'fP and must be used in conjunction with
the applicable resoUlt:e policies. ApRendix A provides a summary of the major policies applicablc
to the proposal and is appended hereto.

Based on a review of the application for consistency with the enforceable policies of Connecticut's
CZMP, the Department has determined that the proposed work would cause significant adverse
environmental impacts on coastal resources and would be inconsistent with the enforceable policies
of the Connecticut CZMP .The proposed project will degrade water quality through the significant
introduction of suspended solids: and degrade, irrevocably alter and pennanently destroy essential
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shellfish habitat through alteration of the benthic environment. The siting of the non-water

dependent pipeline through prime shellfish habjtat would cause a pennanent adverse impact to a
water-dependent use by displacing a water-dependent use, shellfishing, with a non-water dependent
use, natural gas transmission. Also, the proposed project will adversely impact tidal wetlands- In
addition, the siting of this energy facility, while a nationaJ interest facility and resource as defined
in the Connecticut CZMP 1 is inconsistent with the Connecticut CZMP because of the identified
environmental impacts. These significant adverse impacts and inconsistencies with the Connecticut
CZMP are further expanded upon beJow.

Water Quality
Water quality in Long Island Sound will be negatively impacted by pipeline installation through
sediment suspension caused by dredging and plowing of the benthjc environment and the subsequent
short-tenn, in-water storage of dredge materials pendjng pipeline laying and backfilling. The
Connecticut Water Quality Standards allow for temporary or short-term insignificant changes in
water quality as a result of a discharge, such as dredging and plowing activities. However, the
sidecasting of dredged sediments for approximately 1.2 miles and plowing for approximately 8.9
miles with the subsequent mounding of backfill material during the duration of pipeline installation
is a longer-term disturbance that will have significant adverse impacts on benthic organisms and their
habitat and possibly on water quality through sediment suspension. The exposed sediments are
susceptible to the influences of wind and wave action. A disturbance caused by severe weather
would be particularly devastating, as was experienced during the installation of the Iroquois pipe»ne
off the Milford shoreline. On March 23, 1991 an open trench was partially filled and sediment was
dispersed from 1640' to 3280' .While some marine species such as finfish, can readily leave areas
of unsuitable water quality, other organisms. such as shellfish, would likely be killed by
sedimentation. (See CGS section 22a-l as referenced by cas section 22a-92(a)(2); cas section
22a(c)(2)(A); cas section 22a-92(c)(1)(1)j CGS section 22a-92(a)(1); cas section 22a-359(a) a..c;
referenced by cas section 22a-92(a)(2); CGS section 22a-92(a)(2); CGS section 22a-93(15)(A); and
cas section 22a-93(15)(O»

Shellfish Habitat
Shellfish found in the ama of the proposed pipeline route include eastern oyster (Crassostrea
virginica}, hard clams (Mercenaria mercenaria), soft clams (Mya arenaria), blue mussels (Mytilus
edulis), and channel whelk (Busycon canaliculatum). The eastern oyster is the most commercially
valuable of these species. Naturallyoccuning oysters are found in hard substrate anywhere from the
intertidal area to depths of approximately -35' , while commercial oysters are grown in depths to
.50', The proposed pipeline would traverse approximately 4.2 miles to the -50 depth, resulting in
the direct disturbance through trenching and plowing of approximately 45 acres of oyster habitat. An
additional 1,990 acres of productive shellfish habitat may potentially be impacted by num~rous
anchor scars for a horizontal distance of approximately 2000' on each side of the pipeline route.

Oysters are extremely sensitive to substrare disturbance. Once a hard bottom has been disturbed, a
soft sediment, referred to as the nephloide layer. COVCB the bottom. This softer sediment also fills
in any depressions left on the distUrbed bottom. It is not possible to restore the fine-grained cohesive
sediment and the soft sediment is unsuitable for oysters. For this reason, on-site mitigation to restore
oyster beds is not possible. Any reseeding effort would likely fail as there would be no f1tm. hard
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substrate for the spat (oyster larvae) to set and grow. Accordingly, the proposed pipeline will cause
pennanent damage to shellfish beds which cannot be mitigated and is inconsistent with the
enforceable policies of the Connecticut CZ1\.1P. (See cas section 22a-92(c)(2)(A); CGS section
22a-92(c)(1)(I); cas section 22a-33 as referenced by cas section 22a-92(a)(2); cas section 22a-
92(a)(I); CGS sectjon 22a-359(a) as referenced by cas section 22a-92(a)(2); cas section 22a-383
as referenced by cas section 22a-92(a)(2); cas section 22a-l, as referenced by CGS section 22a-
92(a)(2); cas section 22a-93(17); cas section 22a-93(15)(A); and cas section 22a-93(15)(G»)

Water-Dependent Use
Shellfish cultivation and harvesting is a water-dependent use. A water-dcpendent use is defined by
statute as "those uses and.facilities which require direct access to, or location in, marine or tidal
waters and which therefore cannot be located inland", cas section 22a-93(16). The pipeline, as
proposed, is sited through extensive shellfish grants, leased shellfish grounds and public shellfish
lands. Much of the submerged lan~ through the proposed route that are not currently leased are
productive marine habitat and constitute a significant area for potential expansion of the shellfish
industry .Commercial shellfish aquaculture, transplant, and harvest operations by establjshed
seafood businesses are performed year round within and adjacent to the proposed project area. All
of BraDford Town waters and the offshore areas under the exclusive jurisdiction of the Department
of Agriculture have been classified as Shellfish Growing Areas in accordance with the National
Shellfish Sanitation Program and meet the requirements of the U.S. Food and Drug Administration.

As culTently proposed, dredging and plowing would directly impact and permanently destroy 45
acres of leased or potentially leasable shellfish habitat. In addition to dcsu-oying the habitat, the
resulting topographic irregularities may adversely affect the efficiency and safety of the operation
and handljng of harvesting equipment employed by the local seafood industry. By placing me
pipeline through commercially important shellfish habitat and in'evocably altering that habitat, a
water-dependent use will be pentlanently replaced with a non-water dependent use. Natural gas
transmission via pipeline is a non-water dependant use because it can be located inland and does not
require direct access to, or location in, marine or tidal waters. Such an extensive impact on future
water-dependent development opportunities is signjficant and inconsistent with the enforceable
policies of the Connecticut CZMP .(See CGS section 22a-359(a) as referenced by cas section 22a-
92(a)(2); cas section 22a-92(c)(2)(A); cas section 22a-92(c)(1)(I); cas section 22a-92(a)(1);
cas section 22a-383 as referenced by CGS section 22a-92(a)(2); cas section 22a-92(a)(3); cas
section 22a-92(b)(1)(A); cas section 22a-93(17), and CGS section 22a-93(15)(G))

Tidal Wetlands
Installation of the proposed pipeline will physically alter and negatively impact two tidal wetland
areas. These areas are more specifically identified by the applicant as wetland CT-A37 and pond
cr -A21. The wetland is approximately 0.68 acres and the pond, 0.25 acres. While both areas will
be impacted, the impacts to the pond are more significant. The proposed draining of the pond and
subsequent installation of the pipeline may pemlanently degrade this wetland habitat and minimize
its value as wildlife habitat. (See CGS section 22a-93(15)(H); cas section 22a-92(b)(2)(E); cas
section 22a-33 as referenced by CGS section 22a-92(a)(2); CGS section 22a-92(a)(1); cas seCtion
22a-l, as referenced by cas section 22a-92(a)(2); and cas section 22a-93(15)(G»
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National Interest Facilities and Resources
Energy facilities are, by definition in CGS section 22a~93(14), facilities and resources which are
in the national interest. However, each energy facility must still confonn to all appropriate
statutory standards. Given the significant adverse impacts to coastal resoul"Ces discussed above,
the proposed pipeline has not been properly planned and controlled and if installed, will
adversely affect the quality of the environment in derogation of CGS section 16~50g. Finally,the
Connecticut CZMP further defines facilities and resources which al.e in the national interest to
include the protection of tidal wetlands and the restoration or enhancement of Connecticut's
shellfish industry on an equal footing with energy facilities. This particular pipeline proposal by
Islander East is inconsistent with the Connecticut CZill because it does not meet applicable
state environmental standards as discussed above. (See cas section 16-50g, and CaS section

22a-92(a)(10»

Alternatives
In light of the significant adverse impacts of the proposed route and the inconsistencies with the
enforceable policies of the CZMP, Department staff have considered alternatives which may avoid
or minimize such adverse impacts. Staff have reviewed FERC's Final Environmental Impact
Statement (FEIS), FERC/EIS-0143F dated August 2002. While the FEIS is problematic for a
number of reasons, some of which are enwnerated in the U.S.E.P .A. letter dated September 30, 2002
from Robert Vamey to Magalie Salas, it does provide an alternative analysis. The FEIS describes
in section 4.2.1 an option entitled "Ell System Alternative" which appears feasiblc, as it would ~l
essentially the same energy needs while eliminating some of the anticipated adverse impacts
altogether and reducing others.

Specifically, the ELI System Alternative consists of an extension stemming from the Iroquois
pipeline which is currently in place from Milford, cr to Northport, NY .By tapping into an existing
pipeline at an offshore location, all nearshore impactS are eliminated. The FEIS indicates that this
alternative, while providing a similar level of gas availability to Long Island, would minimize
installation impacts by reducing the overall length of new pipe by 5.5 miles, and cross approximately
5205 fewer feet of shellfish leases. In short. concurring with our finding, the FEIS reads:

""Based on our environmental analysis, the EU System Alternative is environmentally
preferable to the propose~ route because it reduces onshore and offshore impacts. except for

emis8ions.'.2

Process For Override Request
Pursuant to 15 CFR part 930, subpart H, and within 30 days from receipt of this letter, you may
request that the Secrerary of Commerce oveIride this objection. In order to grant an override request,
the Secretary must find that the activity is consistent with the objectives or pUtposes of the Coastal
Zone Management Act, or is necessary in the interest of national security. A copy of the request and
supporting infonnation must be sent to Connecticut's coastal management program and the federal
pel1I1itting or licensing agency. The Secretary may colJect fees from you for administering and

processing your request.

2 See FERCIFEIS-O143F, Section 4.2.1., page 4-6
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Should you wish to djscuss other less cnyjronmentally damaging alternatives to the proposed
pipeline, I will be happy to alTange discussions with appropriate staff. If you have any questions
regarding the information provided herein, please contact Mr. Charles Evans, Director of the Office
of Long Island Sound Programs, at (860) 424-3034.

,1/{//'-

-w

Commissioner/

AJR/PBF
cc: Colonel Thomas L. Komrig, us Army Corps of Engineers

Magalie Sa1as. Secretary 1 Federal Energy Regulatory Commission
Douglas Brown, Director ,Office of Ocean and Coastal Resource Management
David Kaiser. Office of Ocean and Coastal Resource Management
Bill O'Beirne. Office of Ocean and Coastal Resource Management
Richard Blumenthal, Office of the Attorney General
Joseph C. Reinemann, Islander East, ~C
Robert Varney. EPA Regional Administrator. Region 1
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APPENDI~~

SUMMARY OF IMPORTANT APPLICABLE POLICIES

General ResQ!!r~j

I. "The general assembly hereby declares rhat the policy of the stare of Connecl;cut is to conserve,
improve and protect its natural resOurceS' and environ,nenr and 10 conlrol air, land aJld water
pollurio1l in order to enhance the health, safery and welfare of the people of the state" C.G.s.
section 22a-1 as referenced by C.G.S. section 22a-92(a)(2)

Coastal Waters and Estuarine Embaxments

2. "To manage estuarine embayments so as to insure that coastal uses proceed in a malUJer lhat
assures sustained biological productivity, lhe majntenan~e of healthy marine populations and the
maintenance of essential patterns of circulation, drainage and basin configuration ,# cas section

22a-92(c)(2)(A)

Islands

3. "To manage undeveloped islands in order to promote their use as critical habitats for those bird.
plant and animal species which are indigenous 10 such islands or which are increasingly rare on
the mainland" CGS section 22a-92(b)(2)(H)

4. flTo maintain the value ofundeveloped island.~ a.\' a ma;ior.\,ource ofrecreational open space'
cas section 22a-92(b )(2)(H)

5. "To disallow uses which will have significant adverse impacts on islands or their resource

components" CGS ~tion 22a-92(b)(2)(H)

Roc~ Sho~ft2nt

6. "To manage rocky shore fronts so as to insure lhallhe development proceeds in a manner which
does not irreparably reduce the capability of the system to support a healthy intertidal biological
community,. to providefeeding grounds and refugefor shorebirds andfinfish and to di.\'sipare and
absorb storm and wave energies'J

Shellfish Concentration ~

7. "To manage the state'sfisheries in order to promote the economic benefits of commercial and

recreationalfishing, enhance recreationaljishing opportunities, optimize the yield of all species,
prevent the depletion or extinction of indigenous species. maintain and enhance the productivity
ofnalural estuarine resources and preserve healthy fisheries resourcesfor .future generations"
cas section 22a-92(c)(I)(I)

Tidal Wetlan~.§

8. "To preserve tidal wt'tlands and to prevent the de$poliatil)n and destruction thereofin order 10
maintain their vital naturalfunction.r" cas section 22a-92(b)(2)(E)
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9. .'To encourage the rehabilitation and restoration o:f degraded tidal wetlands " cas section 22a-

92(b)(2)(E)

10. "In granring. denying or limiting any pem~il rl~e col'ttnis.~io,~er or his duly designated hearing
officer shall consider rhe effect of the proposed w(Jrk ~vith reference to tJ~e public healrh and
welfarc, marine fisher-ies. shellfisherie.r, 1vildlife, the prol(!ction of life and pr-operty from flood.
hurricane and other nalUral disasters, and the public policy setforth in Sections 22a-28 to 22a-
35. inclusive" cas section 22a-33 as referenccd by cas section 22a-92(a)(2)

General DeveloRment

11. "To insure that the development, preservation or use of the land and water resources of the
coastal area proceeds in a manner consistent with the capability of the land and water resources
to support development. preservation or use without significantly disrupting either the natural
environment or sound economic growth ..CGS section 22a-92(a)(1)

Coastal Structures & Filling

12. "The commissioner of environmental protectio" shall regulate dredging and the erection of
structures and the placement of/ill, and work incidental thereto, in the tidal, coastal, and
navigable wafers of the stale waterward offhe high tide line. Any decisions made by the
commissioner pursuanf to this section shall bt' made with due regard for indigenous aquatic life,
fish and wildlife, the prevenlion or alleviation of shore erosion and coasfal flooding, the use alJd
development of adjoining uplands, the improve,,~ent of coaslal and jnland navigalion for all
ve.\',~el.t. including small craftfor recreational pl(r;.}{1.~("', III(, !I.~r and develop'nent of adjacent
lands and properties and t/te interests of the ~.tale, including pollution control, water quality,
recreational use of publjc water and management of coastal resources, with proper regard for the
rights and interests of all persons concerned" cas section 22a-359(a) as referenced by cas
section 22a-92(a)(2)

Dredging

J 3. .'The commissioner of environmental protection shall regulate lhe laking and removal of sand,
gravel and other materials from lands under tidal and coastal waters with due regard for the
prevention and alleviation of shore erosion, the protection of necessary shellfish grounds and
finfish habitats, the preservation of necessary wildlife habitals. the dcvelopment of adjoining
uplands, the rights of riparian propeny owners, the creation and improvement of channels and
boat basins, the improvement of coastal and inland navigalion for an vessels, including small
craft for recreational purposes and the improvenlent, protection or development of uplands
bordering upon tidal and coastal waters, wirh due regard for the rights and interesrs of an
persons concerned'. cas section 22a~383 as referenced by cas section 22a-92(a}(2}

Energ~Facilities

14. .'11ie legislature finds that power generating plants and transmission lines for electricity and .fuels
...have had a significant impact on the ecology of the state ojConnecticut; and that continued
operation and development af such power plants, lines and towers, i/not properly planned and
controlled, could adversely affect the quality of the environment, the ecological. scenic, historic
and recreational values of the state. The purposes ofrhis chapter are: to providefor the
balancing of the need for adequatt and reliable public services at the lowesr reasonable cost to
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consumers with the need 10 prOtect the environnlent and ecology of the state and to minimize
damage to scenic. historic and recreational values; to provide en\lironn~ental quality standard.')
and criteriafor the location, design. construction and operalion offacililiesfor the.fumishing of
public ulilily services at least as slringent as the federal environlttenlal quality standards and
criteria, and rechnically sufficient to assure the welfare and proleclion of Ihe people of the .ttale ..

CGS section 16-50g

Water-de~endent Uses

15. "To give high priority and preference 10 uses and facilities which are dependent upon proximil)'
to the water or on the shorelands immediately adjacenllo marine and tidal Wl1ter.r. " CGS section

22a-92(a)(3)

16, .'To manage uses in the coastal boundary through existing municipal planning, zoning and other

local regulatory ~thorities and through existing slate structures, dredging, wetlands, and other

state siting and regulatory authorities. giving highest priority and preference to waler-dependent
uses andfacilities in shorefront areas. " CGS section 22a~92(b)(1)(A).

National Interest Facilities and Resources

17. To insure that the J'tate and the coastal municipalities provide adequate planning for facilities and
resources which are in the national interest QJ' defined in section 3 oflhir act and to insure that
any reslrictions or exclusions of J'uchfacililies or uses are reasonable. Reasonable grounds for.
the restriction or exclusion of afacility or use in the national interest shall include a finding lhal
sllch afacility or~/sc: (A) may reasonably be sited outside lhe C()a.~l£11 boundary; (8) fails to mccr
any applicable federal and state environmental, health or safety standard or ( C) unreasonably

restricts physical or visual access to coasral waters. This policy does not exempr any nonfederal
faciliry in use from any applicable state or local regulatory or permit program nOr does it exelnpt
any federalfaciliry or use from th~ federal consistency requirements of section 307 of the federal

Coastal Zone Management Act. cas Sec. 22a-92(a)(10)

C~rdination and Consisten~

18. "The general assembly finds that the growing population and expanding economy of the state
have had a profound impact on the life-.fustaining natural environment. The air, water, land and
other natural resources. takenfor granted since the settlement of the stare, are now recognized as
.finite and precious. It is now understood thaI human aclillity must be guided by (lnd in harmony
with the system of relationships among the elements of nature. Therefore the general assembly
hereby declares that the policy of the state of Connecticut is to conserve, improve and protect its
natural resources and environment and to control air. land and water pollution in order to
enhance the health. safety and welfare of the people of the state. ..CGS section 22a-l. as

referenced by cas section 22a-92(a)(2)

Im!,o~t Adverse Imnact Definitions

19. Characteristics & Functions of Resources: Degrading tidal wetlands, beaches and dunes, rocky
shore fronts. and bluffs and escarpments through significant alteration of their natural
characleristics or function. cas section 22a-93(15)(H)
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20. Water-Dependency: Adverse i/Pl[JaL'/,\' on future waler-dependent development opportunilies " and

"adverse impacts onf14ture water-depen£ient development activilies" include but are nCIt limited ro
(A) localing a non.water-dependenr u.\'e at a site that (i) is physically suiledfo'. a water-dependent
usefor which there is a rea.tonable demand or (ii) has been identifiedfor a water-£iependelll use
in the plan of development of the municipality or the zoning regulations; (8) replacemenT of a
water dependent use with a non-water-depende,~t use; and (C) siting of a non-wate,-dependem
use which would substantially red lice or inhibit existing public tlcce.t.!. 10 marine or ridal waters.
cas section 22a-93( 17)

21. Water Quality: Degrading water quality thrOltgh The .\'ignificant inTroducti(m info either C(JO.'itl:zl
waters or groundwater supplies of suspended solidJ', nutrients, toxics, heavy metals (lr pathogens,
or through the significant alteraTion of tenJperature, pH. dis.\'olved oxygen Or salinity. CGS
section 22a-93(lS)(A)

22. Wildlife. Finfish, Shellfish Habitat: Degrading or destroying essenrial wil{llife. finfish Or j"hellfish

habitat through significant alteration ofthe composition, migration patterns, distribution,
breeding or other population characteristics of the natural species or significant alteration of the
natural components of the habitat. cas section 22a-93 (15)(G)

TnTQI p 11


